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OVERVIEW 

1. Does the CRTC have jurisdiction to refuse to consider an application for an FM 

broadcasting licence on purely economic grounds? And can the CRTC lawfully refuse to admit 

into the record or consider extensive evidence from the applicant regarding those economic 

grounds, and ignore Parliament’s objectives for broadcasting under the Broadcasting Act?  These 

are the issues of law and jurisdiction raised by this application, which is the latest step in a 3.5 year 

saga by the applicant to obtain an FM licence in Yellowknife, Northwest Territories.  At the very 

least, Cabin Radio raises arguable issues that deserve the attention of a full panel of this Court. 

2. This is a motion by 506992 N.W.T. LTD. O/A Cabin Radio (“Cabin Radio”) 

seeking leave to appeal the February 15, 2023 Broadcasting Decision CRTC 2023-33 (the 

“Decision”) of the Canadian Radio-television and Telecommunications Commission (the 

“CRTC”) marked by numerous errors of law and jurisdiction. If allowed to stand, this Decision 

will not only restrict the diversity of voices heard by Yellowknife residents but more importantly 

set a precedent that limits the ability of Northern communities to participate in Canada’s 

democracy and culture.

3. Canada’s airwaves are public property.  The CRTC’s mandate is to regulate and 

supervise access to and use of those airwaves in a procedurally fair manner and in accordance with 

the objectives set by Parliament in the Broadcasting Act S.C. 1991, c.11 (the “Broadcasting Act”). 

Broadcasting is a cornerstone of Canadian culture through its ability to bring a diversity of voices 

into Canadian homes and foster the participation of Canadians in their communities. Radio in 

particular plays a significant role in Canadian culture, as sixty-eight percent (68%) of Canadians 

listen to commercial radio on at least a weekly basis, the most of any broadcast platform.1 A core 

function of Canadian broadcasting policy is to ensure a range of broadcasting services are 

available to all Canadians in English and French as resources become available.2  Cabin Radio is 

                                                
1 Canada, Canadian Radio-television and Telecommunications Commission, Attitudes and 
opinions towards commercial radio in Canada (report) (Ottawa: Canadian Radio-television and 
Telecommunications Commission, January 2021) 
online:<https://publications.gc.ca/collections/collection_2021/crtc/BC92-112-2021-1-eng.pdf > 
at 4 [Attitudes towards commercial radio]. 
2 Broadcasting Act S.C. 1991, c.11 at s. 3(1)(k) (emphasis added) [BOA Tab 1].
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an available resource, but the CRTC has denied Cabin Radio the opportunity to even make an 

application for a broadcast licence. 

4. After a lengthy delay in rendering the Decision, the CRTC has denied Cabin Radio 

the opportunity to have its application for a commercial radio licence considered, and effectively 

barred Cabin Radio from applying again until 2025. Yellowknife currently has one English 

language commercial radio station that is not even locally-owned. Cabin Radio has played an 

important role in advancing local programming and content since its inception, but has been 

unjustly limited by the CRTC, in direct conflict to the values of broadcasting which the CRTC is 

required to uphold. 

5. Cabin Radio asks this Court to grant it leave to appeal the Decision pursuant to s. 

31(2) of the Broadcasting Act and Rule 352 of the Federal Court Rules on the basis that there is 

an arguable case that the CRTC, in making the Decision, erred in law or jurisdiction one or more 

of the following grounds: 

(a) the Decision was outside the jurisdiction of the CRTC; 

(b) the CRTC failed to observe the requirements of procedural fairness and natural 

justice; and

(c) the CRTC exercised its power arbitrarily by considering irrelevant evidence and 

disregarding or ignoring relevant evidence.

I. PART I – STATEMENT OF FACTS

A. Background

6. Cabin Radio is an independent internet radio station and online newsroom based in 

Yellowknife, offering 24-hour live streaming of content designed to keep residents of the 

Northwest Territories informed and entertained.  Cabin Radio is owned and operated by five 

Yellowknife residents: Andrew Goodwin, Scott Letkeman, Sarah Pruys, Jesse Wheeler, and Oliver

(“llie) Williams.  Cabin Radio has been operating in the Yellowknife market since 2017.3  

                                                
3 Affidavit of Oliver Williams, sworn March 13, 2023 at para 3 [Williams Affidavit]. 
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7. Cabin Radio’s online live stream generates between 5,000-10,000 user sessions 

monthly, and news content on Cabin Radio’s website generates 400,000 to 900,000 monthly page 

views.4 Currently Cabin Radio has eight full-time employees. Advertising revenue from 

Yellowknife businesses and various levels of government funds the positions of six of the full-

time employees. The remaining two employees are funded through grant programs. 5

8. Since its inception, Cabin Radio has been recognized locally and nationally as a 

leading voice in journalism and programming for Yellowknife and northern Canada. For example, 

Cabin Radio’s newsroom is shortlisted for Daily Excellence in news reporting at the Canadian 

Association of Journalists’ annual awards and Yellowknife’s Chamber of Commerce named Cabin 

Radio as Yellowknife’s Breakout New Business of the Year in 2018 and Yellowknife’s Small 

Business of the Year in 2020.6

9. The importance of Cabin Radio to the community is recognized not only by national 

and local organizations but also by the community itself. Since the Decision, Cabin Radio has 

received nearly 400 letters of support mostly from residents and businesses in Yellowknife. In 

these letters community members state that Cabin Radio should be granted an FM licence because 

it already co-exists in the same market as other media organizations, it provides a unique service 

with a distinct news voice, and it amplifies the work of northern and Indigenous musicians in a 

way other services do not. 7 Some businesses, in their letters, also state that they are capable of 

extending additional advertising revenue to Cabin Radio if it held an FM licence, without 

compromising any existing revenue they supply to other operators. 8

10. The only private commercial radio station in Yellowknife is operated by Vista 

Radio Ltd. (“Vista Radio”). Vista Radio’s head office is located in Courtenay, British Columbia. 

                                                
4 Williams Affidavit, supra note 3 at para 2.
5 Ibid., at para 4.
6 Ibid., at paras 5 and 6.
7 Ibid., at para 33.
8 Ibid., at para 34.
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Vista Radio has stations throughout British Columbia, Alberta, Ontario, and the Northwest 

Territories.9

B. Cabin Radio’s FM Licence Application

11. The importance of access to local programming through FM radio cannot be 

understated. The CRTC found in a national survey that Canadians consider commercial radio to 

be the most important broadcast platform to be able to access, appreciating that it is free of charge 

and provides listeners a convenient connection to its community.10 The importance of FM 

commercial radio is amplified in northern Canada. Internet costs are significantly higher in 

Yellowknife than most parts of Canada. In comparison, FM radio broadcasts can be received at no 

cost. As a result, Cabin Radio’s ability to serve their community is limited by its online platform 

and is rendered inaccessible without financial burden to many community members. Cabin Radio

wants to obtain an FM broadcasting licence to better serve the community as a whole, not just 

those who can afford reliable internet services.11

12. On August 30, 2019, Cabin Radio filed “Application to obtain a broadcasting 

licence to operate a commercial FM Radio station in Yellowknife NT” (the “FM Licence 

Application”) with the CRTC. What followed the submission of Cabin Radio’s FM Licence 

Application was years of no progress, limited and misleading information, and a dismissive 

attitude from the CRTC, resulting in a decision that did not even consider Cabin Radio’s evidence.

13. After more than six months without an update from the CRTC regarding the FM 

Licence Application, on March 11, 2020, the CRTC advised Cabin Radio to the effect that there 

was “no news other than it is in process”. On July 7, 2020, the CRTC advised that the application 

was on hold due to COVID-19 and there was “no timeline”. On August 14, 2020, the CRTC said 

the application was still on hold because of COVID-19. However, Cabin Radio was told the CRTC 

had informally looked through the application, could see no problems, and the application had 

                                                
9 “Contact Us” (last modified 2023) online: Vista Radio 
<https://www.vistaradio.ca/about/contact/> [https://perma.cc/4SPX-NDWZ].
10 Attitudes towards commercial radio, supra note 1 at 4.
11 Williams Affidavit, supra note 3 at para 8.
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been “well submitted”. CRTC then informed Cabin Radio the next step would be for the CRTC to 

decide what form of hearing the application required.12

14. After hearing no further updates on the progress of the FM Licence Application, on 

October 22, 2020, the CRTC advised that it would issue a letter to Cabin Radio, asking whether 

Cabin Radio had “continuing interest” in its FM application. This was surprising because Cabin 

Radio had never indicated to CRTC that it was not interested (quite the opposite). No such letter 

had arrived by December 3, 2020, on which date Cabin Radio proactively advised the CRTC in 

writing that Cabin Radio had a continuing interest in the application and was “very frustrated by 

the length of time that the application for an FM licence has taken.”13

15. On December 4, 2020, a day after Cabin Radio advised the CRTC that it wished to 

proceed with the FM Licence Application, the CRTC wrote to Cabin Radio inquiring whether 

Cabin Radio still wished to proceed with its application. Additionally, the CRTC advised that it

may request further information on market capacity and financial projections. Cabin Radio replied 

by email that same day to confirm that it wished to proceed, and that Cabin Radio would provide 

further evidence as per the CRTC’s request.14

16. On January 4, 2021, Cabin Radio provided to the CRTC a letter and several

appendices addressing, in detail, each of the questions the CRTC raised in its December 4, 2020 

communication. The CRTC confirmed receipt of the letter and appendices by email on the same 

day. 15

17. On March 1, 2021, Cabin Radio wrote to the CRTC seeking an update. Responding 

the same day, the CRTC stated that CRTC staff were “aware of your desire to proceed” and: “[t]he 

next step is to publish a Notice of Consultation seeking comments on the market’s capacity, which 

is pending approval from the Commission. At this time, there is no action required on your part”.16

                                                
12 Williams Affidavit, supra note 3 at para 14.
13 Ibid., at para 15. 
14 Ibid., at para 16. 
15 Ibid., at para 17. 
16 Ibid., at para 18. 

319



6

18. On November 12, 2021 the CRTC issued Call for comments on market capacity to 

serve Yellowknife, Northwest Territories, and call for applications to serve Yellowknife, Northwest 

Territories, Broadcasting Notice of Consultation CRTC 2021-374 (“Notice of Consultation 

2021-374”). This was eight months after the CRTC told Cabin Radio that the next steps would be 

to issue the notice of consultation, and well over two years since Cabin Radio submitted the FM 

Licence Application.

19. In an attempt to expedite an application process that, at that point, had already 

taken twenty-seven months, the CRTC deviated from its standard process under A targeted policy 

review of the commercial radio sector, Broadcasting Regulatory Policy CRTC 2014-554, 28 

October 2014 (the “Radio Call Policy”). In Notice of Consultation 2021-374, the CRTC 

simultaneously called for comments on the capacity of Yellowknife’s market to support a new 

radio station and called for radio applications to serve the Yellowknife market. The Notice of 

Consultation 2021-374 states: 

The Commission has received an application for a broadcasting
licence to operate a new commercial radio station to serve 
Yellowknife, Northwest Territories.

…

… the Commission recognizes that this application was received 
over a year ago and has been effectively on hold for some time. In 
order to avoid exacerbating what has already been a long delay, the 
Commission will expedite the treatment of this application and 
will not follow the process established in the Radio Call Policy as it 
relates to this particular application. [Emphasis added.]

It must be noted that while the CRTC’s statement that Cabin Radio’s FM Licence Application had 

been received “over a year ago” is technically correct, it misleads. Cabin Radio had actually 

submitted its application over two years prior. 

20. Because of the deviation from the Radio Call Policy and the delay in processing 

Cabin Radio’s application, the CRTC allowed Cabin Radio to submit documents addressing 

questions of market capacity and update its application. On January 27, 2022, Cabin Radio filed 

with the CRTC a full response to the Notice of Consultation 2021-374 including a cover letter and 

six supporting documents, addressing questions regarding market capacity, responding to 
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intervener comments particularly from Vista Radio, and providing an updated application per the 

terms of the Notice of Consultation 2021-374.17

21. Between February 18, 2022 and December 1, 2022, the CRTC through multiple 

correspondences with Cabin Radio consistently failed to provide Cabin Radio with a timeline 

regarding the Yellowknife market assessment, simply telling them that ‘it is in process.’18

22. On December 1, 2022 Cabin Radio was made aware of false information being 

provided by the CRTC regarding Cabin Radio’s FM Licence Application. A Yellowknife resident

had inquired with the CRTC regarding Cabin Radio’s FM Licence Application and was informed 

that Cabin Radio was “owned by Vista Radio Ltd.”, adding: “The Commission renewed the 

broadcasting licences for the commercial radio programming undertakings set out in the appendix 

to this decision, Broadcasting Decision CRTC 2021-297 | CRTC. Administrative renewal for 

Northwest Territories, Vista Radio Ltd., CJCD-FM Yellowknife and its transmitter CJCD-FM-1 

Hay River was renewed from 1 September 2022 to 31 August 2023 (administrative renewal). Hope 

this helps!" (emphasis in original).19

23. On January 5, 2023, the CRTC acknowledged that it had shared false information.20

24. Finally, the CRTC provided the Decision on February 15, 2023, forty-two months 

after Cabin Radio’s initial application. 

C. The Decision 

25. We do not know who or how many people wrote the Decision. 

26. In the Decision, the CRTC found that the market of Yellowknife “cannot support 

an additional radio station at this time.” 21 The CRTC did not consider the FM Licence 

Application, updated application, or any of the materials provided by Cabin Radio addressing the 

                                                
17 Williams Affidavit, supra note 3 at para 22. 
18 Ibid., at paras 23 – 26. 
19 Ibid., at para 27. 
20 Ibid., at para 28. 
21 Broadcasting Decision CRTC 2023-33 (February 15, 2023) online: Canadian Radio-television 
and Telecommunications Commission <https://crtc.gc.ca/eng/archive/2023/2023-33.htm> 
[Decision]. 
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CRTC’s questions regarding market capacity in its Decision. Commissioner Claire Anderson, in 

her dissenting opinion, states (erroneously) that the market assessment “does not include any 

submissions by Cabin Radio, as it did not file any intervention or reply under the Notice of 

Consultation 2021-374.” 22  This despite the fact that the CRTC confirmed receipt of Cabin Radio’s 

materials filed on January 27, 2022 in response to the Notice of Consultation 2021-374. The CRTC 

never indicated to Cabin Radio that any materials had been received out of process or were not 

present where expected.23

27. The CRTC did, however, consider interventions submitted by the incumbent 

commercial radio station, operated by Vista Radio—a company which, a few months prior, the 

CRTC erroneously thought owned Cabin Radio—and by the Indigenous (Type B Native) radio 

station operated by the Native Communications Society of the N.W.T. (“NCSNWT”). 

28. The CRTC stated several reasons for the Decision, which include: (i) the Northwest 

Territories’ economy is contracting with the decline of the diamond mine industry; (ii) traditional 

radio has been in decline and was further impacted by the pandemic; (iii) the incumbent, Vista 

Radio, had declining revenue for five years prior to the pandemic and subsequently during the 

pandemic; (iv) the Yellowknife market is underperforming in comparison to Whitehorse and 

Iqaluit; and (v) an overall concern of the financial impact of a new commercial radio station on 

the existing commercial and community radio stations in Yellowknife. 24

29. The CRTC stated it will “not generally be disposed to accept applications for new 

commercial radio stations to serve the Yellowknife market for a period of two years from the date 

of this decision.”25 This means the earliest the CRTC would be inclined to accept a further 

application by Cabin Radio would be in 2025, six years after their initial FM Licence Application.

30. Dissenting opinions were provided by Commissioner Joanne T. Levy and 

Commissioner Claire Anderson. Both Commissioner Levy and Commissioner Anderson believe 

the majority erred in their analysis of Yellowknife’s market capabilities by failing to consider 

                                                
22 Decision, supra note 21. 
23 Williams Affidavit, supra note 3 at para 32. 
24 Decision, supra note 21.
25 Ibid.
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Yellowknife’s job composition and inaccurately represented Vista Radio’s revenue capacity. 

Furthermore, Commissioner Levy believes the majority failed to consider the need for diversity of 

voices and the unique needs of a Northern community.26

II. PART II – POINTS IN ISSUE

31. At issue in this motion is whether there is an arguable case that the CRTC made an 

error of law or jurisdiction in the Decision.  

32. The Decision was issued pursuant to the CRTC’s powers under the Broadcasting 

Act. Section 31(2) of that Broadcasting Act grants affected parties in the position of Cabin Radio 

the right to appeal, with leave, on a question of law or jurisdiction. 

33. The test that Cabin Radio must satisfy to obtain leave to appeal is well established: 

Cabin Radio must persuade this court that they have an “arguable case” or a “fairly arguable case” 

that the CRTC committed at least one error of law or jurisdiction.27

34. Justice Stratas affirmed the applicable test and offered two important clarifications: 

(i) in granting leave to appeal, the Court “has not decided the [issue] but may have considered the 

issue…to be uncertain but fairly arguable”; and (ii) the question is simply, “has enough been raised 

in the motion for leave to appeal to warrant a full review of the administrative decision…?”28

35. This Court has held that a question of jurisdiction “includes at least issues of 

procedural fairness, even if those issues are factually suffused”.29

                                                
26 Decision, supra note 21.
27 CKLN Radio Incorporated v. Canada (Attorney General), 2011 FCA 135 at para 6 [BOA Tab 
8]. 
28 See respectively, Canadian National Railway Company v. Emerson Milling Inc., 2017 FCA 79 
at para 56 [Emerson Milling] [BOA Tab 7]; and Lukacs v. Swoop Inc., 2019 FCA 145 at para 15
[BOA Tab 11]. 
29 Emerson Milling, supra note 28 at para 19.
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III. PART III – SUBMISSIONS

A. The CRTC had no jurisdiction to refuse to consider Cabin Radio’s application

36. Administrative tribunals are statutory creations: they cannot exceed the powers 

granted by their enabling statute, must adhere to the confines of their statutory authority, and 

cannot trespass in areas where Parliament has not assigned them authority.30 Whether a tribunal 

has jurisdiction to grant a particular order requires a court to interpret the legislative framework 

by which the tribunal derives its powers.31  The tribunal’s powers must be derived expressly from 

the legislation or through necessary implication.32

37. Section 9 of the Broadcasting Act grounds the CRTC’s licensing power. That 

section authorizes the CRTC to further its objectives to issue licences “subject to such conditions 

related to the circumstances of the licensee as the Commission deems appropriate for the 

implementation of the broadcasting policy set out in subsection 3(1).”33  

38. In the ISP Reference,34 the Supreme Court of Canada described that “the policy 

objectives listed under s. 3(1) of the Act focus on content, such as the cultural enrichment of 

Canada, the promotion of Canadian content, establishing a high standard for original 

programming, and ensuring that programming is diverse”.35 In a subsequent decision, Reference 

re Broadcasting Policy, that Court confirmed “[t]he Broadcasting Act has a primarily cultural 

aim”.36 At issue in that decision was whether the CRTC had jurisdiction to implement a “market-

based value for signal regulatory regime” which “would regulate the economic relationships 

between [cable and satellite companies] and broadcasters”.37  In finding that the CRTC did not 

                                                
30 ATCO Gas & Pipelines v. Alberta (Energy & Utilities Board), 2006 SCC 4 at para 35 [ATCO]
[BOA Tab 3].
31 Ibid., at para 35.
32 Ibid., at para 38. 
33 Broadcasting Act, supra note 2 at s 9(1)(b)(i).
34 Reference re Broadcasting Act, 2012 SCC 4 [ISP Reference] [BOA Tab 14].
35 Ibid., at para 4.
36 Reference re Broadcasting Regulatory Policy CRTC 2010-167 and Broadcasting Order CRTC 
2010-168, 2012 SCC 68 at para 32 [Reference re Broadcasting Regulatory Policy] [BOA Tab 
15].
37 Ibid., at para 19.
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have the jurisdiction to regulate economic relationships between those market participants, the 

Supreme Court held:

In sum, nowhere in the Act is there a reference to the creation of 
exclusive control rights over signals or programs.  Reading the 
Broadcasting Act in its entire context reveals that the creation of 
such rights is too great a stretch from the core purposes intended 
by Parliament and from the powers granted to the CRTC under the 
Broadcasting Act.38

39. In this case, the CRTC has given itself the power to refuse to entertain an 

application for a broadcast licence based entirely on economic reasons. The Decision focusses 

exclusively on profitability, the economy, the market, and revenue.39  Nowhere does the majority 

Decision refer to the core jurisdiction of the CRTC which is culture, promotion of Canadian 

content, original programming, or ensuring programming is diverse.

40. Nowhere does the Broadcasting Act expressly authorize the CRTC to refuse to 

entertain an application where the CRTC determines that the market cannot bear another licence, 

or that issuance of a new licence may threaten the viability of an incumbent broadcaster. In fact, 

nowhere does the Broadcasting Act grant the CRTC jurisdiction to conduct a “market capacity” 

assessment as part of a licence application at all. Nor can such powers be necessarily implied, as 

it is not necessary for the CRTC to conduct a market capacity assessment in order to obtain its 

objects. 

41. By subjecting broadcast licence applications to a “market capacity” assessment as 

a condition precedent that must be satisfied before it will even entertain an application, the CRTC 

has conjured and assumed a gatekeeping role that has no statutory basis.  Following the CRTC’s

logic, before even being considered for licencing, new entrants to Canada’s broadcast licensing 

system must first prove the economic interests of established radio stations won’t be harmed. This 

stretches the purposes of the Broadcasting Act beyond recognition, protecting incumbents at the 

expense of “the cultural enrichment of Canada, the promotion of Canadian content, establishing a 

high standard for original programming, and ensuring that programming is diverse”.40 Implying 

                                                
38 Reference re Broadcasting Regulatory Policy, supra note 36 at para 31.
39 Decision, supra note 21 at paras 16 – 24.
40 ISP Reference, supra note 34.
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such powers is, in the words of the Supreme Court of Canada, “too great a stretch from the core 

purposes intended by Parliament and from the powers granted to the CRTC under the Broadcasting 

Act.”41

42. The CRTC exceeded its jurisdiction by refusing Cabin Radio’s application on the 

basis of a market capacity assessment, which focusses solely on economic grounds and ignores 

the CRTC’s statutory grant of power under the Broadcasting Act. Worse, the CRTC did all this 

without even considering Cabin Radio’s evidence as to market capacity. 

B. CRTC failed to observe the requirements of procedural fairness and natural justice 
in rendering the Decision 

43. Even if requiring an examination of market capacity is within the CRTC’s 

jurisdiction, ample evidence submitted by Cabin Radio demonstrates the Yellowknife market can 

sustain another station (the market has been supporting Cabin Radio in online format for five 

years). But the CRTC refused to even consider that evidence, and erroneously stated in the 

Decision that Cabin Radio didn’t submit any evidence at all.  This calls into serious doubt whether 

Cabin Radio’s evidence was provided to the decision makers—whoever they may be—at all.

44. Any administrative decision that affects the rights, privileges or interests of a person 

gives rise to a duty of fairness.42 As noted by the Supreme Court of Canada in Baker v Canada 

(Minister of Citizenship and Immigration) (“Baker”), the duty of fairness is flexible and variable.43  

While the exact requirements of the duty of fairness vary based on the circumstances of each case, 

the driving principle in each case is the same: 

“underlying [the duty of fairness] is the notion that the purpose of 
the participatory rights contained within the duty of procedural fairness 
is to ensure that administrative decisions are made using a fair and open 
procedure, appropriate to the decision being made and its statutory, 
institutional, and social context, with an opportunity for those affected 
by the decision to put forward their views and evidence fully and have 
them considered by the decision-maker.”44

                                                
41 ISP Reference, supra note 34.
42 Baker v Canada (Minister of Citizenship and Immigration) [1999] 2 SCR 817 at para 20 
[Baker] [BOA Tab 4].  
43 Ibid., at para 22.
44 Ibid,. at para 22. 
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45. In Baker, the Supreme Court of Canada set out five factors that should be considered 

in determining the duty of fairness required in any particular case:45

(a) The nature of the decision being made and the process followed in making it;

(b) The nature of the statutory scheme and the terms of the statute pursuant to which 

the body operates;

(c) The importance of the decision to the individual or individuals affected;

(d) The legitimate expectations of the person challenging the decision; and

(e) The choices of procedure made by the agency itself.

46. Application of all of these factors indicates that the CRTC owed Cabin Radio a 

significant degree of procedural fairness. It erred in law by breaching the rules of procedural 

fairness. 

i. The nature of the decision made and the process followed in making it

47. The Decision is an important decision regarding the provision of broadcasting 

services on the FM dial to Yellowknifers. The decision to issue an FM licence requires 

consideration of the Broadcasting Policy for Canada set by Parliament in section 3 of the 

Broadcasting Act. In the words of Baker, procedural fairness requires a procedure “appropriate to 

the decision being made and its statutory, institutional, and social context”. The CRTC manifestly 

failed at this.

48. In this case an FM signal is of extreme importance to this remote community, 

particularly when the Canadian Broadcasting Corporation has indicated it plans to end traditional 

radio broadcasts.46 An FM signal remains as relevant as ever in a remote region of Canada where 

                                                
45 Baker, supra note 42 at paras 21-28.
46 “CBC signals plans to go full streaming, ending traditional and radio broadcasts”, Marie 
Woolf, The Globe and Mail, February 7, 2023: 
<https://www.theglobeandmail.com/politics/article-cbc-digital-streaming/>.
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the average price of broadband internet—which is dominated by one provider—is out of reach for 

many. 

49. Parliament has indicated that the Broadcasting Act “shall be construed and applied 

in a manner that is consistent with the freedom of expression and journalistic, creative and 

programming independence enjoyed by broadcasting undertakings”.47  The CRTC’s handling of 

this case was anything but. 

50. The CRTC took 42 months between the submission of Cabin Radio’s application 

and the publication of CRTC 2023-33, an extraordinary and unreasonable delay. The process 

followed by the CRTC is a story of administrative neglect and bungling that has resulted in real

prejudice to the applicant and the community it serves.  Despite early assurances from the CRTC 

that Cabin Radio’s application was in order, the process was non-transparent, and the CRTC 

clearly had no handle on the issues raised by the application or the importance of the decision to 

Cabin Radio and Yellowknife. Of course, the CRTC never actually considered Cabin Radio’s 

application, and erroneously stated that Cabin Radio did not provide any evidence in response to 

interveners in its Decision justifying its refusal to open Cabin Radio’s application in the first place. 

51. Members of the CRTC itself acknowledged that the process was unfair to Cabin 

Radio. In her dissenting opinion, Commissioner Claire Anderson states: 

I note that the modified application process we followed in this case 
was a departure from our normal application process outlined in the 
Radio Call Policy. In light of our departure from the Radio Call 
Policy’s normal application process and the significant delay in 
assessing Cabin Radio’s application, filed in 2019, the Commission 
may wish to consider a departure from its general practice not to 
accept further applications for a commercial radio station to serve 
the Yellowknife market for two years from the date of the decision.48

52. Even if this Court were to find that the degree of procedural fairness owed to Cabin 

Radio is on the lower end of the spectrum, it is abundantly clear that the CRTC breached even the 

                                                
47 Broadcasting Act, supra note 2 at s 2(3). 
48 Decision, supra note 21.
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minimal standard of procedural fairness owed to Cabin Radio. One need only read the affidavit of 

Oliver Williams to conclude there is, at the very least, an arguable case. 

ii. The nature of the statutory scheme and the terms of the statute pursuant to 
which the body operates

53. The process followed by the CRTC is completely disconnected from the statutory 

scheme the CRTC is intended to promote.  The Decision completely ignores the legislated 

objectives of the Canadian broadcasting system to: 

(a) serve to safeguard, enrich and strengthen the cultural, political, social and 

economic fabric of Canada,

(b) encourage the development of Canadian expression by providing a wide range of 

programming that reflects Canadian attitudes, opinions, ideas, values and artistic 

creativity, by displaying Canadian talent in entertainment programming and by 

offering information and analysis concerning Canada and other countries from a 

Canadian point of view,

(c) through its programming and the employment opportunities arising out of its 

operations, serve the needs and interests, and reflect the circumstances and 

aspirations, of Canadian men, women and children, including equal rights, the 

linguistic duality and multicultural and multiracial nature of Canadian society and 

the special place of aboriginal peoples within that society. 49

54. Further, the Broadcasting Act requires the CRTC to regulate and supervise the 

Canadian broadcasting system in a flexible manner that takes into account regional needs and 

concerns, facilitates the provision of broadcasting and Canadian programs to Canadians, and is 

sensitive to the administrative burden that such regulation and supervision imposes on persons 

carrying on (or proposing to carry on) broadcasting undertakings.50  

                                                
49 Broadcasting Act, supra note 2 at s 3(1)(d).
50 Ibid., at section 5(2). 
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55. The CRTC did none of this. Despite the enormous administrative burden on Cabin 

Radio, the decision is completely tone deaf. At no point up to and including the publication of the 

Decision did the CRTC’s process involve any assessment, in any form, of the factors it was 

required to consider, or of service to the public or the public interest—either of Cabin Radio or 

any intervenor. Contrary to what the Supreme Court of Canada tells us in Baker, the Decision 

takes no consideration of the statutory, institutional or social context in Yellowknife and is 

therefore procedurally unfair. 

iii. The importance of the decision to the individual or individuals affected

56. The importance of a decision to the persons affected “constitutes a significant factor 

affecting the content of the duty of procedural fairness”.51  The more important the decision to 

those affected and the greater the decision’s impact, the more stringent the procedural protections 

that will be mandated.52  

57. The importance of the Decision to Cabin Radio cannot be understated.  Cabin Radio 

began operating online in 2018.  An FM licence has been part of Cabin Radio’s plan since that 

time.  Cabin Radio has submitted extensive evidence, spent countless volunteer and staff hours, 

and spent hundreds of thousands of dollars planning for and pursuing its FM licence. Cabin Radio 

did everything right, and the CRTC refused to even consider its application. 

58. Knowledge and certainty of FM status is critical to any broadcaster’s operations. 

Forty-two months without any form of certainty regarding Cabin Radio’s business model has been 

an extraordinary disadvantage to the company, brought on solely by the CRTC. Cabin Radio has 

had no firm ground beneath its feet for four years, in the face of constant questions from businesses, 

residents, staff and volunteers regarding the company’s FM prospects, and has been unable either 

to answer those questions––not once in 42 months was a reliable timeline provided––nor conduct 

any form of business planning grounded in the basic fact of whether or not it will occupy FM 

status.53 This uncertainty, for this length of time, is intolerable and amounts to an unreasonable 

burden at the hands of a public body. 

                                                
51 Baker, supra note 42 at para 25.
52 Ibid.
53 Williams Affidavit at paras 38. 
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iv. The legitimate expectations of the person challenging the decision

59. Legitimate expectations based in representations made by a public authority to a 

person impacted by a decision also heighten the content of the duty of fairness owed to that 

person.54  If a person had legitimate expectations that a certain process would be followed, that 

process will be required by the duty of fairness.55  Additionally, if the person had legitimate 

expectations that a certain result would be reached, fairness requires more extensive procedural 

rights than would otherwise be accorded.56  

60. In this case, the representations made by the CRTC—through consistent past 

practice, published policies and guidelines, and conduct in the lead up to the Decision—created

legitimate expectations as to the process that would be followed in making decisions about the 

FM Licence Application.  Examples of such representations include the following: 

(a) Seven months after submitting the application, the CRTC advised the FM Licence 

Application was “in process”;57

(b) Nine months after submitting the application, the CRTC advised Cabin Radio 

may hear something “soon”;58

(c) One year after submitting the application, the CRTC advised the application was 

“well submitted”, and that the next step was for the CRTC to decide the form of 

hearing;59

(d) Nineteen months after submitting the application, the CRTC indicated it would 

issue a “Notice of Consultation” in respect of the application;60 and

                                                
54 Baker, supra note 42 at para 26; Agraira v Canada (Public Safety and Emergency 
Preparedness), 2013 SCC 36 at para 94 [Agraira] [BOA Tab 2]. 
55 Ibid.
56 Ibid. 
57 Williams Affidavit, supra note 3 at para 11. 
58 Ibid., at para 12
59 Ibid., at para 14.
60 Ibid., at para 18.
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(e) Twenty seven months after submitting the application, the CRTC stated it would 

“expedite the treatment of this application”.61

61. In light of the importance of the Decision to Cabin Radio and Cabin Radio’s 

legitimate expectations, Cabin Radio was owed a process under which the CRTC would actually 

consider the evidence it provided in a timely manner.  In contrast, what Cabin Radio received was 

a process that was not timely and in which the CRTC ignored its evidence and erroneously stated 

that the Cabin Radio did not provide any.62  The CRTC did not even place Cabin Radio’s 

submissions on the record.63

v. The choices of procedure made by the agency itself

62. In what rational administrative state can an applicant for a simple broadcasting 

license, having submitted volumes of evidence, be lawfully told that the regulator will not even 

consider its application for six years?

63. One of the fundamental principles in the duty to act fairly is the rule of audi alteram 

partem.64 This is the requirement that a person must know the case being made against them and 

be given sufficient information to provide them with a reasonable and meaningful opportunity to 

answer the case before the decision maker renders its decision.65 The administrative process 

followed by a decision maker will be fair when it offers the affected parties a right to be heard and 

a full opportunity to know and to respond to the case against them.66  A party can only be heard 

where a decision maker actually considers the evidence submitted. 

64. The errors in choices of procedure made by the CRTC are manifest from the above 

and from the Williams Affidavit. 

                                                
61 Williams Affidavit, supra note 3 at para 20 and Exhibit S.
62 Decision, supra note 21. 
63 Williams Affidavit, supra note 3 at para 30. 
64 Supermarchés Jean Labrecque Inc. v Flamand, [1987] 2 SCR 219 at 233 [BOA Tab 16].   
65 Quebec (Attorney General) v. Canada (National Energy Board), 1994 1 SCR 159 at 181-182
[BOA Tab 13]. 
66 Foster Farms LLC v. Canada (International Trade Diversification), 2020 FC 656 at para 44 
[BOA Tab 9]. 

332



19

65. Fundamentally, after sitting on Cabin Radio’s application for well over two years 

without any action, the CRTC then deviated from the Radio Call Policy and in November 2021 

simultaneously called for comments on the capacity of Yellowknife’s market to support a new 

radio station and called for radio applications to serve the Yellowknife market.67 Yet, another year 

and a half later, the CRTC did not consider Cabin Radio’s evidence in its Decision, and despite 

specifically saying it would “expedite the treatment” of Cabin Radio’s FM Licence Application, it 

failed to even read it.

C. The CRTC ignored relevant evidence and took into account irrelevant considerations

66. A tribunal must exercise its discretionary powers in a judicial manner otherwise it 

is acting arbitrarily.68 As this Court has noted in a prior appeal from a CRTC decision under the 

Broadcasting Act, a power is exercised ‘judicially’ when “the holder of that power acts in good 

faith, in accordance with the law, does not take into account irrelevant factors and does not fail to 

consider relevant factors.”69

67. For a decision to be reasonable, it must be justified in light of the facts. As noted in 

Vavilov, “[t]he reasonableness of a decision may be jeopardized where the decision maker has 

fundamentally misapprehended or failed to account for the evidence before it.”70 And as stated by 

Justice LeBel, “a decision that lacks an evidentiary foundation or that is arbitrary or unreasonable 

cannot be lawful, regardless of whether the decision maker had jurisdiction to make it.”71

68. The Decision was an arbitrary exercise of power and was unreasonable because of

its failure to consider relevant evidence, instead taking into account irrelevant factors.

69. The CRTC considered irrelevant factors such as (i) territorial data rather than data 

specific to the market in Yellowknife; and (ii) outdated financial information of the incumbent 

radio station. Furthermore, the CRTC failed to consider relevant factors such as: (iii) the operation 

                                                
67 Williams Affidavit, supra note 3 at Exhibit S.
68 Canada (Attorney General) v Educom TS Inc., 2004 FCA 130 at para 17 [BOA Tab 5].
69 Genex Communications v Canada (Attorney General) (F.C.A), 2005 FCA 283 at para 37
[BOA Tab 10]. 
70 Canada (Minister of Citizenship and Immigration) v. Vavilov, 2019 SCC 65 at para 126 [BOA 
Tab 6].
71 Mission Institution v. Khela, 2014 SCC 24 at para 67 [BOA Tab 12].

333



20

of Cabin Radio in the Yellowknife market since 2017 and their position as a significant financial 

competitor to the incumbent radio station; and (iv) the unique cultural factors of Yellowknife. 

i. Territorial Data 

70. Even ignoring Cabin Radio’s significant and repeated submissions to the CRTC on 

the matter of market capacity, the Commission erred in choosing to cite the health of the Northwest

Territories economy in CRTC 2023-33.72 Cabin Radio was not applying for a licence to serve the 

Northwest Territories; it was applying for a licence to serve Yellowknife. The correct market must 

be studied. Cabin Radio's repeated submissions to the CRTC squarely addressed the health of the 

Yellowknife market, but the CRTC did not consider these. 

71. As noted in the Dissenting opinion by Commissioner Claire Anderson:73

I believe the majority decision overly relied upon territorial data 
rather than data focused on the market at issue (Yellowknife), failed 
to perform an analysis of Yellowknife’s job market, particularly 
with respect to whether a large government workforce may stabilize 
the market during economic instability, and placed significant 
weight on the financial performance of the incumbent commercial 
radio station who was both underperforming prior to the COVID-19 
pandemic, and whose profitability has been improving since 2020.

72. If market capacity is relevant to the CRTC’s decision of whether to entertain a 

broadcast licence, then certainly it needs to consider the correct market. The Decision fails to do 

so and is not entitled to any deference as a result. 

ii. Outdated Financial Information of Vista Radio 

73. A key consideration for the CRTC in its decision was the stated declining revenue 

of the incumbent British Columbia-based radio group Vista Radio for the five years prior to the 

pandemic. What was omitted from consideration in its decision, as noted by Commissioner 

Anderson, is that Vista Radio’s financial viability has improved in the last two years.74

                                                
72 Decision, supra note 21 at paras 10 & 20.
73 Decision, supra note 21.
74 Ibid.
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74. Furthermore, just because Vista Radio’s financial prospects may have once been 

deteriorating, that is not determinative of the market capacity.  During the same period, Cabin 

Radio saw engagement with its audience increase—as demonstrated by the evidence Cabin Radio 

submitted in response to CRTC 2021-374,75 which the CRTC failed to consider.  Whether Vista 

Radio’s poor financial performance is indicative of a weak market or simply poor programming is 

uncertain, but that uncertainty is compounded given the flaws in the CRTC’s market analysis of 

Yellowknife. In any event, as noted by Commissioner Levy in dissent, “[the Decision] cites the 

incumbent, Vista Radio, as saying the Northwest Territories economy is contracting, however, that 

did not stop Vista Radio from applying for another licence itself.”76

75. As Commissioner Levy states: “The worst of the pandemic is over. The existing 

commercial radio station in Yellowknife cannot bar competition indefinitely by citing 

unprofitability.”77

iii. Cabin Radio’s Competition for Funding 

76. The Commission manifestly erred in considering Cabin Radio’s conceptual impact 

on the market when that impact is already real and has been for years. This point was raised 

throughout Cabin Radio’s repeated submissions to the CRTC regarding market capacity, yet it is 

not dealt with in the Decision. Probably because Cabin Radio’s evidence was never placed on the 

record.

77. The question of whether Cabin Radio will affect the Yellowknife market is based 

on the false premise that Cabin Radio has not already done so. Most of Cabin Radio’s operations 

are funded through commercial advertising revenue, drawing directly from the same pool as Vista 

Radio. The interveners and Cabin Radio continue to exist, as they have done throughout.

iv. Yellowknife’s Unique Cultural Factors

78. The CRTC notes “that due to the isolated location of Yellowknife, there is no real 

opportunity to repatriate over-the-air out-of-market tuning.”78 While the CRTC considers, albeit 

                                                
75 Williams Affidavit, supra note 3 at Exhibit V.
76 Decision, supra note 21.
77 Ibid.
78 Ibid.
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in one sentence, the isolated nature of Yellowknife, there is no consideration of the needs of the 

community and how those needs can impact a market’s capacity. Particularly, what the CRTC has 

failed to consider is, given Yellowknife’s isolated location, local arts and news are integral to the 

future growth and resiliency of the community. The CRTC focused solely on an incorrect (and 

irrelevant) economic analysis and failed to consider other important factors of a market’s 

capacity—and those relevant to the Broadcasting Act—like the need for strong local programming. 

This oversight by the CRTC has resulted in a decision that does not seriously consider the market 

that it is purporting to analyze, and ultimately is an arbitrary exercise of the CRTC’s power. 

79. As stated in the Dissenting opinion of Commissioner Joanne T. Levy, 

“[Yellowknife] is also a cultural capital. Diversity of voices is an important driver of Commission 

policy. Assessing the needs of a Northern community should allow for a more open process that 

allows those voices to be heard.”79 Currently there is one voice in commercial radio in Yellowknife 

and that is Vista Radio, a company which is headquartered in British Columbia. By failing to 

consider the importance of having a locally owned and operated radio station in Yellowknife, and 

its importance to the community culturally, the CRTC not only erred in law but also arbitrarily 

restricted the community from having its own voice. 

80. Taken altogether, the evidence before the CRTC that the Yellowknife market could 

not sustain another radio station was unqualified and inaccurate. This is an arbitrary decision and 

as such the CRTC erred in law.

D. There is an arguable case that the CRTC erred in law and jurisdiction

81. The above listed factors, taken individually and cumulatively, are more than 

sufficient to establish an arguable case of error in law or jurisdiction. Even two Commissioners 

of the CRTC itself think the decision is wrong. 

82. Cabin Radio asks that leave be granted to address the important questions of law

and jurisdiction raised herein.  Ultimately, Cabin Radio simply seeks to be heard and have its 

                                                
79 Decision, supra note 21.
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evidence considered, something that—despite its legal obligations—the CRTC has not allowed to 

date in this 3.5 year saga.

E. Date filing this Notice of Motion

83. Cabin Radio submitted its Notice of Motion for leave to appeal (and accompanying 

motion record) to the Yellowknife local office of the Federal Court of Appeal Registry on March 

14, 2023. As of today, it has not yet received filed copies of those materials. 

84. On March 16, 2023 the CRTC notified Cabin Radio directly that “in light of” the 

Decision, “the Commission will not proceed with your application as filed. Please note that this 

application is now considered closed and that the Commission has disposed of all related 

documents.”80  

85. The first time the CRTC directly notified Cabin Radio of the Decision was on 

March 16, 2023. Prior to that, Cabin Radio learned of the Decision by happening upon it on the 

CRTC’s website.  The first time the CRTC notified Cabin Radio, directly or indirectly, that its 

application was now considered “closed” and “disposed of”, was on March 16. Therefore, while 

the date the Decision was posted to the CRTC’s website is February 15, 2023, the first time it was 

directly communicated to Cabin Radio, and the first time CRTC ever told Cabin Radio its 

application was closed and would be disposed of, was March 16, 2023. 

86. Section 31(2) of the Broadcasting Act states:

(2) An appeal lies from a decision or order of the Commission to 
the Federal Court of Appeal on a question of law or a question of 
jurisdiction if leave therefor is obtained from that Court on 
application made within one month after the making of the 
decision or order sought to be appealed from or within such further 
time as that Court under special circumstances allows.

87. Cabin Radio initially submitted its application for leave to appeal with 

accompanying motion record on March 14, 2023, which is within one month after the date shown 

on the Decision, February 15, 2023.  On March 16, 2023, Cabin Radio wrote to the Registry of 

this Court indicating that it may be necessary to add the Attorney General of Canada as a 

                                                
80 Supplemental Affidavit of Oliver Williams, sworn March 17, 2023.
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respondent under Rule 338, and that it would be happy to amend its filing accordingly pursuant to

a direction under Rule 72. 

88. Cabin Radio requests the Court to direct the Administrator to accept the Notice of 

Motion and accompanying Motion Record submitted March 14, 2023 subject to the addition of 

the Attorney General of Canada as a respondent pursuant to Rule 338.  Given that this Court’s 

registry functions at the Yellowknife local office are coordinated through the Edmonton office, 

this Court’s registry functions are not as readily accessible to litigants in Yellowknife, and there is 

a time lag in communications with the registry regarding acceptance of documents for filing. 

89. Alternatively, Cabin Radio requests an order to extend the time for making an 

application for leave to appeal under section 31(2) of the Broadcasting Act and Rule 8 of the 

Federal Courts Rules. This is a “special circumstance” within the meaning of section 31(2) 

permitting the making of a motion more than “one month after the making of the decision or order 

sought to be appealed from” for the following reasons:

(a) Yesterday was the first time the CRTC notified Cabin Radio that its application 

for a broadcasting licence was “closed” and “disposed of”. Arguably, the time to 

seek leave to appeal that decision started yesterday; 

(b) February is shorter than any other month by two days, and in the 3.5 years that 

Cabin Radio has been waiting for the CRTC to process its application, Cabin 

Radio had no control over the fact the CRTC would make its Decision on 

February 15. Had the CRTC made the Decision in any month other than February, 

Cabin Radio would have had at least 30 days to make its application. The law 

does not operate on a “gotcha” basis. Today is 30 days after the Decision was 

posted to the CRTC’s website; 

(c) Cabin Radio already made an application for leave to appeal on March 14, 2023, 

which is identical in all material respects to this application, except for adding the 

Attorney General of Canada as respondent. Cabin Radio clearly has a continuing 

intention to pursue this motion; 

(d) This motion has merit; 
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(e) There is no prejudice. Adding the Attorney General of Canada makes no material

difference to the application except providing notice. Given that as of today Cabin

Radio has not yet received a filed copy of its March 14 materials, the 10 days for

Cabin Radio to serve either the March 14 or the March 17 materials have not yet

commenced in any event, and there can be no prejudice;81 and

(f) The reason Cabin Radio did not name the Attorney General of Canada in the first

instance is because of uncertainty in interpretation of Rule 338. There are

numerous cases where the CRTC is a party to the proceedings and the Attorney

General of Canada is not.82 Cabin Radio adds the Attorney General of Canada to

this proceeding out of an abundance of caution.

IV. PART IV – ORDER SOUGHT

90. Cabin Radio seeks the following orders:

(a) Leave to appeal to this Court from Broadcasting Decision CRTC 2023-33 of the

Canadian Radio-television and Telecommunications Commission issued on

February 15, 2023; and

(b) Such further and other relief as this Honourable Court may deem just.

All of which is respectfully submitted, March 17th, 2023

LAWSON LUNDELL LLP

Per: __________________
Toby Kruger
Catherine Haid (Articled Student)
Lawyers for Cabin Radio

81 See Indian Mfg. Ltd. v. Lo (1996), 68 C.P.R. (3d) 174, 199 N.R. 114 (Fed. C.A.).
82 See for example ISP Reference, supra note 34, and Reference re Broadcasting Regulatory Policy, supra note 36. 
See also Telus Communications Company v. Canadian Radio-Television and Telecommunications Commission, 
2010 FCA 191 and Bell Canada v. Canadian Radio-Television and Telecommunications Commission, 2008 FCA 
91, where the CRTC but not the Attorney General of Canada is a party. 
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